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Iriority of Appropriation as re-
oards Rights in Water for Irri-
gation in the States and Terri-
toriec of the Arid Regions.

" The cormmon law of England has ever been considered

by the courts oi this countgy to erbody the rules.which
“are to guide them in the adminictration of justice. Thics
is true, however, only in s0 far as these rules are in a
general nature applicable to our institutions and to the
requirements of any particular commmunity. To meet such
requirements, it frequently becomes necessary Lo modify
or even repeal the coammn_law rules by legislative enact-
ment.

Irn the statutes of many of ihe states this principle
ic exprecsly declared and incovporated in so many words.
By the authority of many eminent writerg on Inglicsh
common law, not only from one’s own study ol the matter,

it ic observed thut the law of water, while & branch
most interesting to the student, ic also one of the most

perfect of the many theories of tlie comnon law. Yet,
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paragon as it ig, upon the copening up of the aric regions

f the United States i1t was cast aside as utterly insuf-

™

ficient to meet the reguirements of this vast region; a
region more than thirteen itimes greater than the country

that forrmlated the common law doctrine ci water rights,

I. RIGUTS 1IN WATER AT COIMON LAW. At com-
mon law those, and those only, who held lands bordering
on a natural stream or lake had the right to the use of
the water. They could only uce it to the extent of what
was considered =z reasonable usefor their necessary pﬁr-
poses. If they diverted the water they must return it
to the stream before it left their lands practically un-
changed in quality and quantity. There was no such
thing as the doctrine of priority of appropriation. The
last man to hbld lands on a stream had equal righis to
it with the first settler.

Judge Story said in one oif his famous decisions re-

& ]

ported in 4 llason, 397, thal there may be an appropria-

tion of a thing cormmon by nature, such as water, by gen-
eral consent or by grant, but thal no exclusive right re-
sulted by means of mere pricrity of appropriation of run-

ning water, where it appeared that no such consent or

grant existed. The common law for ages had assured to



the riparian proprietor the right tc¢ use the water of
the stream in cmm;on, &s incident to the land he occupied,
and the percon who sought to found an exclusive use must
establish his right to such apprepriatiocn in some man-
ner recognized and admitted by the law. but the law on-
ly recognizes a grant from all the proprietors of lands
along the strean, or a long exclusive enjoyment without
interruption, affording & just presumption o right. The
theory of priority of apprdpriation in itself has no
place in the law as expresced by thig eminent jurist.
This rule laid down by Judge Story has not in every
instance appeared al &ll clear to many courts, Lere are
Amany cases ir the bookes thal go almost to the extent of
the doctrine i the stales and territories of the aric
region. A right of a riparian proprietor to ucse the
water for the purposes of irrigation with little regard
tb the manpner in which it affects a proprietor situated
farther down the stiream seems to have been recognized.

It has been held in this country that a riparian owner

S

may lawfully use the water of the sirzam for purposes o
husbardry including irrigation, and if the owner below
has been wronged thereby, the wrong is not ofi such a na-

ture as to merit a remedy at law.
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In Weston vs. Alden, 8 Mass., 136, the court gave it
as its opinion tha' & man owning land on an "ancient
brook® may lawfully use the water thereof for the pur-
poses of husbandry,'as watering cattle, or irrigating
his close"; and he could put the waler upon his land for
purposes of irrigation either by dipping it up from the
stream and pouring it upon his land or else by making
ditches and running it upon his land, and if, by so do-
ing, he worked a damage Lo the owner of lanrd bedhow him

on the stream, it was damnum absque injuria.

The same controversy has arisen in England in a few

- cases. There seems to be a tendency in thece decisions
to favor the doctrine that one may by grant or prescrip-
tion'gain the right to abstract water from a water cours
for the purpose of fertilizing land.. Yet these cases im-
ply'that the water mucst not be taken so as to materially
- diminish the quantity of water which naturally runs 1in
the water course. A peréon could not, under thisg rule,
use water for irrigation.

In stating the opinion of the court, in Elliot vs,
Fitchburg R. R. Co., 10 Cush., 194, Justice Shaw said
“that sometimes the question arose whether a riparian pro-
prietot had the right to divert water from & running

Stream, for purposes of irrigation. . In his opinion it
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was an abstract question wiich could not be answered
either in the affirmative or the negative, ag a rule
aﬁblicable to all cases. That a portion of the wuter of
.a st;eam might legally be used to irrigate land, he
thoﬁght was well establiched under the common law &s
one-of‘the rights of the proprietors of tne land along
or through which the stream passed. But he would not
édmit that the proprie-tor, could legally, under color
of that right or for the actual purpose of irrigating
 his‘own land, entirely abstract or divert the water, or
fake such an unreasorable quantity of water, or put it
to such ﬁnreasonable uce as woul.e deprive other proprie-
‘tofs’of the substantial benefits which they might derive
from it if not diverted or put to unreasonable use.
 ;Long ago it was decided that a riparian owner might
téke»advantage of a stream running through hic land to
irrigaté and fertilize his meadows, provided he doeg
.jhot @eprive the adjoining proprietor or any owner holding
;ianéibélow on the same stream of a sufficiency of water
» for household purposes, or for watering cattle; provided
“~also that the water, thus diverted for irrigation, shall
ﬁﬁa—{hn}ess absorbed on the land--- be returned to its

natural channel before the cstream leaves hic land. In
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such a‘c&se it waes held that he would have a prior right
if ﬁe'were first on the stream and had the first oppor-
tunity.
| ‘Perkins vs. Dow, 1 Root(Conn.), 535.
In Angell on Watercourses, where this case 1s dis-
cussed, the writer does not state whether the prior own-
er on the stream must make use of this first opportun-
 ity in order to support hic right.  According to the
ﬁreport tﬁis consideration doees not seem to be touched.
\;t—woﬁldappear‘thenth&t this point was left uﬁcertain
‘ahd’that-smme courts might hold that from has priority
»6£'set£1€ment'he would be considered as having the right
~to u§e‘the water for the purpose above considered, even
though & subsequent settler had actually begun to use the
2“wa¢§f'forirrigation, while the prior settler had not as
;‘yéffuseifitfor thatpurpose.

" Of course there would be no question, according to
-,fhe.lAtef English decisions, if the subsequent set-

. tler had used it for a time sufficient for him to sup-

»
,

-----

port his right upon the ground of prescription.

- Haywood vs.jﬁason,_2 Swift’s Syst., 87,

. Kent in his Commentaries sayes that st eams of ter

1t

cv

.are for the use, comfort and enjoyment o 1an;
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wduld-be unreasonable and in opposition to the sense of
the generality of mankind to debar every riparian owner
from the application of water to domestic, agricultural
and manufacturing purposes; with this préviso7 that the
use of the water be so limited that he does no material
injury or annoyance to his neighbor below him, who has
an equal right to the subsequent use of the same water,

3 Kent’s Com. 439, 440.

¥1If a stream be unodcupied, I may erect a mill thefeon,
and detain thé)water; yet not so as to injure my neigh-
bor’s prior mill, or his meadow: for he hath by the firsf
occupancy @cquired a property in the current." So states
Blackstoné.

2 Blackstone, 402.

Some courts have found hig ﬁeaning here somewhat ob-
scure, but even in iis.broadest eonstruction it does not
meet the requirements of the law of water in countries
where irrigation is practiced.'

In Williams vs. Mortund, 2 B. and C., 913, and in 7
Bing. 692, one finds dicta to the effect that according
to the law of England}the proprietor who makes a prior
appropriation of any part of the water flowihg through

his land to his own use has a right to the use against
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any other of so much as he thereby appropriates. But
this we must observe is merely dicta and should be taken

only in that light.

I have noticed above some of the cases which possibly
in a sense should be called extreme cases under the com-
mon law rules of the 1a& of water. I notice them be-
cause they seem as near the boundary toward the doctrine
of the law of the arid regions as it would be possible
ﬂo apply oommon'iaw rules. There are scores of other
cases in bo;h England and the United States which show ~
that the law of water, upon the point in question, falls
short, in a sense, of the stand taken by the cases above
cited.
| The corclusion to be drawn seems to be that under the
cormon law & prior appropriat;on of water does not give
éuperior rights, unless it has been continued a suffi-
cient period of time?to m@intain a presumption of & grant.

Martin vs. Bigelow, 2 Ark., 187.
Platt vs. Johnson, 15 Johns., 213.
Gilman vs. Tilton, 5 N. H., 231.
- VWe notioe’in all tnese considerations that it 1s 6n1y
the riparian proprietors thal are recognized as having

rights to the stream on the banks of which they hold pro-

perty. This is another point in which the common law

*
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is inadequateitq the needs of the west.

The proprieﬂon»who holds la~d at some distance from
the stream musiAhave some means whereby he can make that
land productive.

II. THE DEVELOPMENT OF THE NEW THEORY. In the
development of the new theory‘we see shown in these lat-
er times the manner in which all law 1S created. First
came the custonm and afterwardé the courts recognized the)

~custom and it becomes law. Finally, that there may be
no.dispute, legislative act§ are passed which establish
the law beyond disputé.

‘In regard to this legislation, Mr. Pomefoy says that
it has "wholly abandoned and abrogated all the common
law doctrines regarding private property in streams and
lakes and oonderning the riparian rights of riparian pro-

prietors*. . In expsess terms these statutes agre made to
“apply to all streams, whether running through public
1ands or bordered by lands owned by private individuals.
A person owning lands on the banks of streams has no le-
gal advéﬁtage under the statutes over his neighbor occﬁ;
pying lands remote from the streams. Unless he has
actualiy appropriated and diverted the wéter for benefi-
cial use on his,land, he is liable to have perhapé the

whole stream appropriated and diverted for use upon his
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neighbor’s lands which do not border on the stream, but
may be at any distance from it.

Pomeroy’s "Riparian Rights®, 2.
West Coast Rep., 594.

The doctrines as to the rights in water gained by
priority of apprOpriatioﬁ and contrary to the common law
rights of_riparian owners originated from the customs
and necessities of the placer-miners on the public do-
main, No person could hold the public lands or streams
or any rights in them to the exclusion of any other ex-
cept by some grant, patent or license from the government,
unless it be by some well recognized custom or usage of
the locality. At an early date in the history 6f}the
development of the country of the far west the custom
was firmly established and vigorously upheld, even before
courts wererorganized in the new country, that priority
of péssession and appropriation gave priority of right
in both land and water; only so‘long, however, as the
claimant made continuous and beneficial use of the same.
The courts of the new states and the territorial courts,
upon their organization or at least at a very early date,
fecognized this cﬁstom.

Lobdell vs. Simpson, 2 Nev., 274.

Schilling et al. vs. Rominger, 4 Colo., 100.
Bear River Co., vs. N. Y. Min. Co., 8 Cal., 327,
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Congress 963sed'acts which recognized these inchoate
rights. These -statutes took different forms, some fe-
‘ferring*to mining claims and locations and pre-emption
¢laims and the like. These of course did not touch di-
rectly upon the subject in consideration, but in July,
1866, Congress legislated expressly upon the question
of the pre-emption of water in the natural streams and
lakes of the public domain. The‘enactment was as fol-
lows:

"U. S. Rev. Stat. 2339 (Vested rights --- Right of
way). Whenever, by priority of possession, rights to the
use of water for mining, 5gricultura1, manufacturing or
oﬁherkpurppses, have vested and accrued, and the same
are recognized and acknowledged by the local customs,
laws and decisions of the courts, tiie possessors and
owners of said vested rights shall be maintained and pro-
tectéd in the same, ard the right of way for the construc-
tion of ditches and canals for the purposes herein speci-
fied is acknowledged and confirmed". |

| In 1870 Congress' further enacted:

*U.S. Rev. Stat. , 2340 ( Patents, subject to vested
rights). All patents graniéd, or pre-emptibn or home-
steads allowed, 8hall be subject to any vested and accru-

ed water rights, or rights to ditches and reservoirs uséd
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in connection with such water-rights, as may have been
acquired under’dr recognized by the preceding section'.
It is to be noticed that these statute§ﬁerely declare
or recoén;te a pfefexisting right. It is not left to
bewimplied.‘ The words of.the statute expressly acknowl-
edge the right gained by priority of poscession. They
merely formulate a rule of construction *which the courts
woulq have applied without the passage of these laws.'
’Broder vs. Natoma Water Co., 11 Otto (U.S.), 274.
Osgood vs. Eldorado Water Co., 56 Cal., 571.
Coffin vs. Left-Hand Ditch Co., 6 Colo., 446.
Carpenter’s Law of Water for Irrigation in Colo., 10.
These statutes apply only to streams wholly within
the public domain. And, as in the case of pre-emption
of lands, they do not make'provision as to how these
rights in water should be defined and secured. It lies
wholly with the courss and legislatures of each state or
territory t0o determine these matters which form the whdle
part and parcel of tie new theory. Hence the operation
of these statutes seems merely to be a relinquishment by
the general government of rights which it might claim as
liege lord of the public domain.
- For this reason there may be found a lack of conformi-
-
ty in the laws of the different states and territories

of the arid region. Yet these differences seem only

to be on minor points and the main theory of the law is
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the same throughout all. Regarding Colorado, Mr. S. W,
Carpenter says: "In this state( Colorado) hie courts
have from the first denied the eXistence of any private

property in water, or the flow thereof, in riparian

owners as such. In the.case ﬂ; Schill;ng'gt.amomis.
 Romingér, 4 Colo., 100, which wac the first case in
which our supreme eourt passed on this point, ard in
which the right accrued prior to the adoption of our
state congtitution, the court held: ’that the first ap-
propriator of the water of a natural stream has a prior
right, to the extent of %x his appropriation, is a doc-
trine that we must hold applicable in all cases respect- |
ing tlie diversion of water for the purpose of irrigation;’
and they place their ruling on the grounds that, ’in a
country with a climate wxkk like ours the richt arises

ex necessitate rei;! and hence the statute may be re-

garded as declaratory merely of the law of necessity in
this respect, and as regulating the right thus acquired."
Carpenter’s Law of Water for Irrigation in Colo., 11.
W;th reference to the Uniied States statutes above
cited, in 6 Colo., 447, Coffin vs. Left-Hand Ditch Co.;
‘the court says: "The right to water in this country by
priority of appropriation thereof -- ié entitled to

prote¢tion as well after patent to a third party of
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the land over which fhe natural stream flows, 4s when
such land is.part of the public domain; and it is im-
materiai whether or not it is mentioned in the patent
and expressly excluded from the grant.®

A good discuscion of the develqpment of the new theory
of water riéhts may be found in the case of Atchison vs.
Peterson, 20 Wallace, 507. It is & case that arose in
Montana.

The waters of natural Streams'ane, as a rule, the
waters subject to appropriation, and of course the ma-
Jority of the rulings are upon rights regarding such
waters. The Censtitution of the state of Colorado pro-
vides that "the water of every natural stream not here-
tofore appropriated," within tﬁe state, is public property,
dedicated to the use of the people of.the state to be
appropriated by them to whatever beneficial ucses they
nay desife..

Const. of Colo., Art. XVI., Sec. 5.

It says further that the right to divert unappropri-
ated water shall neverbe denied, and that priority of
appropriation shall give a better right ac between per-
sons using the water for the sume purpose. If there is
not a sufficient amount of water for all who wish to

use it, then those using it for domestic purposes shall



-15-
be preferred over those using it for any other purpose,
and those using it for agricultural pﬁrposes over those
using for manufacturing purposes.

Const. of Colo., Art. XVI,, Sec. 6.

. The right to divert the water and the doctrine of
priority were law in that state previous to the adoption
of the constitution.

Schilling et al. vs. Rominger, 4 Colo., 100.

A natural stream within the meaning of the law of
water for irrigation must be one in which the water usu-
ally flows in a certain direction and in a well défined
channel, |

It appears that it need not be shown that the water
flows continually, the bed of the stream may be dry at
times. It must appear, however, to have "a well de-
fined-and substahtial existence.’

Barns vs. Sabron, 10 Nev., 217.

The same rules apply to underground currents of water
provided their course is well defined and their existence
known.

Hanson vs., McCrue, 42 Cal., 303.

_iII. PRIORITY OF RIGHT --- HOW OBTAINED, AND

FROM WHEN PRIORITY DATES.

Appropriation dates from the time that work is actual-

ly commenced. There are statutory regulations which
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direct just what is to be done in order to create a le-
gal appropriation and thus bar other parties. A person
beginning a construction 1is usually,required, within a
certain time after the beginning of tﬁe work, to file with
certain specified officers a map showing in general the
location'of head gate of ditch and the route of such
ditch, with such other specifications as will clearly
describe the location and courée of diteh. There must
be upon @r attached to such map a statement showing cer-
tain things about such ditch as the séatutes may require.
This statement in general contains,in most of the states‘
and territories, the name, of the capdl or ditch; its
situation, course, size and grage; carrying capacity 1in
cubic feet of water per second of time; when work of con-
struction began; names of owners. This statement af-
ter being drawn up is signed by the person or persons
upon whose behalf it is made, and the truth of the mat -
ters set forth therein must be sworn to before the pro-
per officer by some person or persons who shall have
‘personal knowledge of the truhh{of the same., In Colo-
rado-the officers, with which such map and statement are
filéd, are the county clerk and’reoorder of the county

in which the head gate of sueh ditch may be situated, and
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the state hydraulic engineer.

These statutory provisions in general apply to reser-
voirs. and feeders to them and the ditches from them,

These rules also apply in case of enlargement of an
0ld canal. To meet the requirements of the enlarged
diteh or canal there is really a new abpropriation, dat-
ing from the time work was begun on the enlargement.

Under the stututes of Colorado it would seem that the
date of the beginning of the.survey of the line of the
future diteh or canal may be taken as the time of begin-
ning work within the meaning of the rﬁle.

But in California it hac been held that the line upon
which the ditch is actually to be constructed must be
run within a reasonable time after the date of the running
of the line of the preliminary survey, in order to make
the right date back to the beginning of the survey.

Parke vs. Kilham, 8 Cal., 77,

It would appear from the 7 Colo., 153,that in this
connection the rule adopted in California and Nevada ob-
tained also in this state. Even though appropriation
is not consiaered complete until actual diversion or use

f the water, still, if the work had been prosecuted

with reasonable diligence, it would be held thut the
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right relaﬁed back to the first step taken to secure it.
18 Nev., 436; 56 Cal., 571; 15 Cal., 271;
9 West Coast Rep. (Utah), 798; 1 Mont., 535.

It is held that if 1t 1s necessary to do certain -work
in crder to complete the appropriation, & reasonable time
is allowed in which to do sgch work and the rights are v
protected by relation to the time when the first act was
done; If tﬁere has not been proper diligence in the
prosecution of such work, the date of appropriation
will be held to be from the time when the work is com-
pleted.

4 Nev. 534.

In all cases there must be a successful application
to the beneficial use for which the canal or ditch was
~constructed, and this must be within & reasornable time
after the commencement of i{he work. To détermlne what
is reasonable time in each case, the question of due dili-
gence must be considered.

6 Colo., 530; 15 Cal. 271,

It is also necessary, at the time of beginning the
construction of the ditch or canal, that there is a
present bona fide design to use the water aprropriated
for some beneficial purpoce. It 15 sufficient if there

is a precsent bona fide contemplation of a future appro-
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priation. Tﬁgfe»ean, ﬁowevér, be no appropriation for
speculativeApurﬁoses'merely. |
14 Nev., 167; 7 Colo., 148; 15 Cal., <71.

IV. PRIORITY OF RIGHT --- HOW LOST. From what
‘has been noticed above, it appears that priority may Le
lost through the want of due diligeﬁce in prosecutlng |
the work of appropriation. -

In order to acquire a right to water {rom the date of
diversion, one must, within a reasonable time, use 1t
for the purpose for which it wasldiverted or appropfiated.
Failure to use the water, subject to the rule above
stated, is held ‘to pe competent evidence of the abandon-
ment of the right therefo, so if continued for an un-
reasonable period it will raise a presumption of inten-
tional abandonment. Such a presumption 1S by no means
conclusive, however, and may be overcome by satisfactory
evidence.

7 Colo., 148; 9 West Coast Rep.(Colo), 537;
2 New Mex., 480.

There may be an adverse use of the water by another
“for a sufficient period to bring 1£ within the étatute
of limitations and thus defeat the priori£y of a former
appropriator.

16 Nev., 312.
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Priority-may be lost by & failufe 10, comply with the
provisions of the statute.

Carpenter’s Law of Water for Irrigation in
Colorado, 33.

If a prior appropriator'has for & long time neglect-
ed to use the water wnd permits another to divert such
water and does not notify the subsequent appropriator of
 his prior appropriation, he is pfesumed to have abandoned
the same. |

7 Colo., 79; 9 West.Coast Rep. (Utah),798.

This right helcd by an appropriator is an interést in
land ard hence'aﬁ attempted Qérbal sale or transfer of
his right is held to operate as an abardonment:of his
priority. For the reason that it conveys nothing to
the other party and at the same time it shows an intént
on the part of the prior appropriator to relinquish his
right. |

Smith vs. C’Hara, 43 Cal., 341.

Barclay vs. Tiekele, 2 Mont. 99.

?
A mere change in the point of diversion on the same

stream or & change in the use to which the water is

applied will not defeat the priority of an appropria-

tion. But this rule will not apply in case there has

been a change in the amount of water taken or in its
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quality when returned to’the stream; neither must in-
tervening apprbpriators’ rights be affected.
32 Cal., 26; 7 Cglo., 148.

It is held that one may appropriate-water and return
it to the natural stream with the intentli_on of taking
it out below and it will be regarded as one and the
same appropriation. | In this thekinﬂention'to retake~
seems to be the vital point. ]

| " Richardson vs. Kief,vs7 Cal., 263.

Davis vs. Gale, 32 Cal. ,v26.

In this brief survey of a portion of theilaw regard-
ing the:priority of appropriation of waier we notice
many queétions that may be raised whieh are as yet un-
settled. These questions, ever arising, bid fair to
keep the courts, of the states interested in such mat-
ters, busy for many years fo come, Since the law up-
on this subject is comparatively new the action of the

courts will be watched with unflagging interest.
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